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Since the establishment of the Delaware General

Corporation Law in 1899, Delaware has been a

favored state for incorporation of U.S. businesses.

Delaware holding companies, in which many 

corporations place their intellectual property assets,

have become common and separate Delaware management

corporations, for centralized corporate management, are other vehicles which reflect

Delaware’s attractiveness for corporate enterprises.  Delaware Courts are also known

for their competence and efficiency in handling corporate litigation.

One of these courts, the Delaware Court of Chancery, exercises wide jurisdiction over

corporate matters.  As a result of its broad experience in corporate law, the five-judge

court is renowned in the corporate world for providing expeditious decisions and

prompt relief in even the most complex cases.  The Court of Chancery is a court of

equity jurisdiction which hears disputes for which there is no adequate remedy at law,

such as cases for injunctive relief, specific performance, and rescission (10 Del. C.

§341).  For example, the Court has historically played an important role in trade

secret actions which usually seek injunctive relief.  The Court has a limited docket 

and does not hear criminal cases or hold jury trials, and only rarely considers claims

for punitive damages.  As a result, actions filed in Chancery may be heard and resolved

more quickly than in courts of more general jurisdiction. 
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Recent legislation has expanded Chancery’s jurisdiction,

empowering the Court to adjudicate technology disputes

claiming only monetary damages, if the amount in controversy

exceeds one million dollars (10 Del. C. § 346(a)(5)), and to

mediate business and technology disputes (10 Del. C. §§ 346

and 347).  The purpose of the new legislation is “to provide an

expeditious and expert forum for the handling of technology

disputes….”  (10 Del. C. § 346(d)).  

POTENTIAL BENEFITS

The Chancery Court’s expanded jurisdiction offers business 

entities substantial advantages over traditional litigation.  

Parties may petition for mediation without instituting litigation,

but may also request mediation proceedings in the Court of

Chancery if an action has been filed in Chancery or any other

court.  Because mediation is less confrontational than litigation,

choosing to mediate may enable the parties to maintain existing

beneficial relationships while resolving their dispute.  Dispute

resolution should be expedited in Chancery, as mediations will

usually be scheduled no later than 60 days after a petition for

mediation is filed.  Generally, mediation proceedings will not

employ formal discovery in order to provide a cost-effective

alternative to litigation or more formal mediation proceedings.  

In addition, mediation proceedings in Chancery are, by law,

confidential and will not be made part of the public record.  

The Court of Chancery thus offers parties a forum to present 

their respective positions relatively quickly to a judicial neutral, 

in a confidential proceeding.

The new provisions also provide Delaware businesses an

additional forum to litigate technology disputes with substantial

amounts in controversy.  Because the Court of Chancery does

not hold jury trials, presentation of evidence is likely to be more

streamlined and less expensive, and the parties will be able to

take advantage of the Court’s specialized knowledge and

experience in corporate law.

SECTION 346AND 347JURISDICTION

Section 346 grants the Court of Chancery the power to mediate,

hear, and determine technology disputes, which are defined as:

a dispute arising out of an agreement and relating primarily to:

the purchase or lease of computer hardware; the development,

use, licensing or transfer of computer software; information,

biological, pharmaceutical, agricultural or other technology 

of a complex or scientific nature that has commercial value, 

or the intellectual property rights pertaining thereto; the creation 

or operation of Internet web sites; rights or electronic access 

to electronic, digital or similar information; or support or

maintenance of the above. 10 Del. C. § 346(c)(1).

“Technology dispute” must be liberally interpreted, but 

does not include a dispute arising from an agreement that is 

primarily a financing transaction, or an agreement that merely

contemplates that communications about the transaction will 

be by transmission of electronic, digital or similar information.  

10 Del C. § 346(c)(2).  

Under 10 Del. C. § 347, the Court of Chancery is 

also empowered to mediate business disputes.  Although 

“business dispute” is not specifically defined, the new laws

envision encompassing complex corporate and commercial

disputes, including technology disputes (10 Del. C. § 347).  

To be eligible for mediation or adjudication proceedings 

under either Section 346 or 347, the parties must meet certain

requirements.  First, all parties must consent to mediation or

Chancery jurisdiction by agreement or stipulation (10 Del. C.

§346(a)(1)).  Next, at least one of the parties must be a business

entity, defined as “a corporation, statutory trust, business trust 

or association, a real estate investment trust, a common-law trust,

or any other unincorporated business, including a partnership …

or limited partnership … or limited liability company,” 

(10 Del. C. §346(a)(2) and (b)).   
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The Delaware legislature states in its synopsis of the new

legislation that a major goal of the expanded jurisdiction 

is to meet the needs of, and provide additional benefits for,

“businesses who choose to domicile in Delaware.”  Therefore, 

at least one party must be a business entity created under the

laws of Delaware or having its principal location in Delaware 

(10 Del. C. §346(a)(3)).  Currently there are over half a 

million business entities registered in Delaware.  Sixty 

percent of Fortune 500 corporations and nearly half of 

the companies listed on the New York Stock Exchange are 

Delaware corporations.
2

Delaware is also a preferred forum 

for patent disputes.  Thirty percent of patent litigation in the 

United States is concentrated in 5 of the 94 federal districts, and

Delaware is among these top five districts.  In addition, Delaware

ranks first in the number of patent complaints filed per judge per

year in the U.S.
3

As a result, Chancery’s new jurisdiction could

have a nationwide impact on technology disputes.  

There are no special procedures for technology dispute actions in

Chancery, and the filing fee is $600, the same fee as for filing a

class or derivative action.  Appeals will be heard by the Supreme

Court of Delaware.  

To initiate a mediation, the parties must submit a petition for

mediation confirming that they have met the requirements of

Section 346 and identifying the issues to be mediated.  The 

fee for filing the petition is $5000 which is expected to be 

shared equally by the parties.  The petition and all supporting

documents are confidential and will not become public record. 

Parties may request a specific mediator, or the Court 

will appoint a mediator, usually one of the Chancery 

judges.  If the parties believe a particular chancellor or other 

mediator has special expertise or experience in the technology 

or business in dispute, the parties may request that individual as

the mediator.  The mediator will hold a telephone conference to

schedule the mediation and may request mediation statements

from the parties, but no formal discovery will take place except

by agreement of all parties.  Mediation proceedings are intended 

to be expeditious, and the mediation will typically be scheduled 

within 60 days of the date the petition is filed.  The fee for full

day of mediation is $2500, which is shared by all parties.  

These costs and fees are comparable to private mediation 

costs and private mediator fees. 

The Delaware Court of Chancery’s 

new jurisdiction has wide-ranging

applications and potential benefits 

to companies seeking to resolve

business and technology issues in

an expeditious and cost-effective

proceeding.  The success of these

proceedings will be determined, in

part, by the creativity of the companies

and counsel who utilize them.  For example,

mediation is particularly appropriate in intellectual property

disputes which are comprised of many issues.  Mediation offers

an opportunity for compromise on each issue.  In these cases,

licensing can be a useful, mutually beneficial tool to resolve the

parties’ differences and maintain amicable business relationships.

The Court of Chancery’s new jurisdiction offers an alternative

forum for parties to resolve business and technology disputes that

is expeditious and renowned for its expertise in handling complex

commercial litigation.

[1] We thank Kevin Goldstein, Esquire and the Honorable Donald F. Parsons, Jr.

for kindly sharing information for this article.  Donald Parsons is Vice Chancellor

of the Delaware Court of Chancery and a former patent attorney.

[2] See E. Norman Veasey, Juxtaposing Best Practices and Delaware Corporate

Jurisprudence - Part I, The Metropolitan Corporate Counsel, Oct. 2004, at 1. 

[3] See Donald F. Parsons, Jr., Jack B. Blumenfeld, Mary B. Graham, and Leslie A.

Polizoti, Solving the Mystery of Patentees’ ‘Collective Enthusiasm’ for Delaware,

8 Del. Law Rev. (forthcoming Dec. 2004).
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announcing

RatnerPrestia is pleased to announce that Eric Berkowitz,
Dennis DeFino, and Joy Mulholland, Ph.D. have become
Associated with the firm.

Eric Berkowitz had over 15 years of
broad based experience in electrical
engineering and strategic planning
before beginning his legal practice 
in Washington D.C. specializing in
intellectual property law.  Since
joining RatnerPrestia, Eric has 
been engaged in the preparation 
and prosecution of patents and in
advising on patent matters involving
advanced electronics technology.

Dennis DeFino, a former public defender in Delaware County, 
has a wide range of general practice experience with an emphasis
in trial law.  With RatnerPrestia, Dennis will be engaged 
in electrical, computer, and electronic patent application
preparation and prosecution.  He is currently an Electrical
Engineering student at Temple University.

Joy Mulholland, Ph.D. became an attorney after more than
twenty years in academic and medical research.  She received 
her Ph.D. from Harvard University and did postdoctoral 
research in Belgium and Germany.
She has published widely in
medical and scientific journals and
has received research grants from
many sources, including the
National Institutes of Health and
NASA.  Dr. Mulholland had been
in private practice with a major
firm in Wilmington before joining
RatnerPrestia.  She will focus her
practice on patent counseling and
on patent application preparation,
particularly in matters involving
advanced molecular biology.

Paul Prestia was named in the Chambers & Partners’ 2004
publication, “America’s Leading Lawyers for Business, The Client’s
Guide,” as one of the five leading intellectual property lawyers in
Pennsylvania.  This is the second year in a row Paul has achieved
this honor.  The publication cites him as “being ‘renowned in 

the patent community.’”  Also
ranked as a leading intellectual
property attorney in Pennsylvania 
is RatnerPrestia shareholder 
Ken Nigon.  The listing referred 
to Ken as having “notably acted 
for three US laboratories of a major
Japanese consumer electronics
company.”  Additionally, the
publication cited RatnerPrestia
among leading intellectual property
law firms in Pennsylvania, referring
to the firm as “‘the best suburban 
IP firm in the state.’”

Harrie Samaras, head of RatnerPrestia’s Alternative Dispute
Resolution (ADR) Group, was selected to become a Fellow of 
the American Intellectual Property Law Association (AIPLA).  
The AIPLA Fellows was established to assist the Association with
educational research and informational projects.  AIPLA Fellows
are selected and endorsed by 
the Board of Directors for their
outstanding service to the Association,
prominence within the intellectual
property profession, and observance 
of the highest standards of ethical
conduct.  At the time it was
established, Paul Prestia was 
one of twenty senior Association
members named as Charter Fellows
and the first member of RatnerPrestia
to achieve this honor.

Harrie was recently accepted as a neutral on the
International Trademark Association (INTA) - CPR 
Panel of Neutrals. In addition to serving as a neutral 
on that Panel, Harrie is a member of the World Intellectual 
Property Organization’s Arbitration and Mediation Center’s
Domain Name Dispute Panels, CPR Panel of Distinguished
Neutrals, and the American Arbitration Association.  She 
is also an intellectual property panelist on the Intellectual
Property Panel of the National Arbitration Forum, a
mediator in the U.S. District Court for the Eastern 
District of Pennsylvania and in the Maryland (Sixth 
Judicial Circuit) Business and Technology Court.

Josh Cohen’s article, “Managing
Design for Market Advantage:
Protecting Both Form and Function
of Innovative Designs” was published
in Design Management Review, a
publication printed by the Design
Management Institute.  This
publication is the oldest and most
respected international publication 
on the subject of design management.
If you would like a copy, please 
feel free to contact Josh directly 
at 610-993-4240.

Christopher Lewis has recently completed a two-year term 
as Chair of the Philadelphia Local Chapter of the Licensing
Executives Society (LES) of USA & Canada.  LES is a
professional society of over 5,000 members who are involved 
in the transfer, use, development, manufacture and marketing 
of intellectual property, including professionals in the fields of

law, academics, science, government
and the private sector.   In keeping
with his commitment to improve 
the educational and networking
opportunities of the Philadelphia
Chapter, Chris held meetings 
in new locations, namely in
Wilmington and Conshohocken,
and introduced the local chapter 
to a joint holiday meeting in
Manhattan with the New York 
City and Connecticut Chapters. 
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Jonathan H. Spadt has been
appointed to the Industrial &
Professional Advisory Council of 
the Pennsylvania State University
College of Engineering (IPAC).
IPAC is a select group of individuals
from industry, government agencies,
academia and the profession who
counsel the College of Engineering
on academic issues, current trends
and future directions in engineering.
IPAC also acts as a link between the
College of Engineering and its

industrial and professional partners.  Jon was selected for
membership by the Head of the Department of Chemical
Engineering, Dr. Henry C. Foley, and his appointment was
approved by the Dean of the College of Engineering, Dr. David
N. Wormley.  Jon will begin serving a three-year term in 2005.

Jonathan Spadt, along with
Daniel Calder, co-authored 
an article for the American 
Bar Association’s 2004 Annual
Report.  The article, titled
“What Does Rule 26 Protect
When You Retain an Expert?”
focuses on the majority and
the minority opinions taken 
by the courts in dealing
with opinion work product
disclosed to experts 
by attorneys.

Robert P. Seitter’s article “IP Meets
the SEC as the Financial World
Changes” was published in the May
2004 edition of The Legal
Intelligencer’s Intellectual Property
Supplement.  In the article, Bob
discusses the value of intangibles in
an acquisition, the SEC’s focus on
their accounting treatment, and the
need for thorough IP due diligence.

Jacques Etkowicz served as a
moderator for the 2004 American
Intellectual Property Law
Association’s Advanced Computer
and Electronic Patent Practice
Seminar held in Seattle, St. Louis,
and Wilmington, June 11 - 25.
Paul Prestia also spoke on the
subject of Due Diligence to the
Advanced Biotechnology group.  
Private and corporate practitioners
focused on several emerging
technologies, as well as a number of
recent developments in the law and
in USPTO practice and procedures.

“In some respects when

parties choose arbitration

they are in uncharted

waters because there are

no rules or procedures

they must follow.”

“Analyze business 

objectives. Develop 

an arbitration process

that achieves the parties’

business objectives, then

follow that process with

few, if any, exceptions.”
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Arbitration Provisions” on Page 8.



Jacques Etkowicz and Jonathan Spadt were invited 

to speak at the 2004 Patent Prosecution Basic Training

Seminar held August 11 through 13 in Arlington, 

Virginia.  Jacques conducted a “Claims Drafting

Workshop” in the electrical and electronic arts, which 

was designed to provide new practitioners with practical

instruction in drafting patent claims.  Jon lectured on

Wednesday, August 11 and moderated on Friday, August

13 and as part of this year’s training seminar, also

authored a chapter for AIPLA’s 2004 “How-To Manual”

which will be a compilation of works by the seminar

instructors that will comprehensively cover all areas of

patent prosecution, including initial scope determinations,

technical claim drafting techniques, prosecution strategies,

and related legal issues. 

Jonathan Spadt also spoke to The Pennsylvania State

University’s junior class of chemical engineering

majors about the patent law system and its place in

the economy.  Jon’s presentation focused on the role

of chemical engineers as inventors, patent attorneys,

and drivers of economic growth.  He also discussed

the opportunities that the intellectual property 

law profession could offer chemical engineers.

Approximately 150 students attended the seminar.

Josh Cohen was invited to speak to students and faculty 

at Philadelphia University’s School of Architecture and

Design.  In his presentation, “Design Protection:

Protecting The Form And Function Of Industrial

Designs,” Josh used case studies to illustrate strategies 

that designers can use to help secure comprehensive

patent and trade dress protection for their product 

and packaging designs.  By exposing them to principles 

of design protection, Josh prepared design students 

to recognize which features of the designs they will 

create can be protected.

Harrie Samaras served as a panelist on March 19, and

April 1, 2004 at the American Arbitration Association’s

program, Arbitration of Intellectual Property and

Licensing Disputes in New York and Philadelphia.  

The program was geared toward experienced 

practitioners and focused on artful drafting of 

arbitration provisions and confident advocacy in

arbitration, such as the steps that an advocate 

can take in keeping on track and under budget.

Harrie co-developed and co-moderated a one-day

seminar for the AIPLA held on March 11, 2004.

The seminar focused on Alternative Dispute

Resolution (ADR) in Intellectual Property (IP) 

cases, including selecting the appropriate ADR

processes, effectively using ADR, and motivating

parties to use ADR.

At the Twentieth Annual Joint Patent Practice

Continuing Legal Education Seminar Program held

on April 22, 2004 in New York, Harrie served as a

member of the Litigation Panel and spoke on the

topic of “Considerations for Choosing a Mediator.”

SPEAKER’S FORUM
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Harrie served with Tom Arnold as a co-panelist at

the American Intellectual Property Law Association’s

ADR committee meeting held at the Spring meeting

in April 2004.  The program included prepared

remarks as well as discussion format, which was

geared toward experienced practitioners and neutrals

and addressed issues such as attributes of a good

mediator, mediation styles, evaluation criteria, 

and where to find a good mediator.

In June of 2004 Harrie served as a co-panelist, 

co-mediator, presenter, and faculty member at 

the Philadelphia Bar Institute’s ADR & IP Disputes,

“It’s not just arbitration and mediation any more.”

This program provided insights into choosing and

using the full range of alternative dispute resolution

processes in resolving IP disputes and using ADR 

to achieve clients’ business objectives.
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The United States Patent and Trademark

Office (USPTO) has officially relocated

to its new consolidated headquarters

in Alexandria, Virginia (pictured below).

The opening of the public search

facility on September 27, 2004 marked

completion of the final phase of the

move, which began in January of 2001.

Photo courtesy of Jack Prestia



THE ABC’S OF ARBITRATION PROVISIONS

Binding arbitration is a dispute resolution process whereby one or more
neutrals render a final binding decision or award. As compared with
litigation, another well-known adjudicative dispute resolution process,
binding arbitration is less formal. For example, in intellectual property
lawsuits filed in federal district courts, parties are destined to follow
existing rules such as the Federal Rules of Civil Procedure and the 
Federal Rules of Evidence. Likewise for trademark oppositions and
patent interferences filed in the U.S. Patent and Trademark Office,
parties must follow the PTO’s governing regulations. In contrast 
because arbitration is a consensual process created by contract, parties
have the freedom to create the procedures and rules that will govern
their arbitration.

In some respects when parties choose arbitration they are in uncharted
waters because there are no rules or procedures that they must follow.
Indeed, parties handle this freedom differently. Some go overboard in 
crafting a highly detailed process that becomes too rigid to stay afloat
when flexibility is needed. Others adopt a general process that 
becomes too flimsy to provide support for steering the dispute 
in the right direction. Many adopt the rules of well-known 
arbitration administering organizations and hope for the best.

Whether parties pursue arbitration because of a pre-negotiated
agreement (e.g., licensing, manufacturing, joint venture) or because
arbitration is their choice when a dispute arises, the process they 
craft should makes business sense and avoid recreating litigation in a
different forum. That’s where the ABC’s of arbitration provisions apply.

Analyze business objectives. Develop an arbitration process that
achieves the parties’ business objectives, then follow that process with
few, if any, exceptions. Perhaps the dispute involves a key licensee and
other potential licensees are awaiting resolution. Or the dispute is
creating internal conflict for a company and could be a public relations
nightmare unless it is resolved quickly. Thus, for both situations, timing 
is a key element for business certainty and should be considered 
when crafting an acceptable process. For example, the parties should 
consider the effect of the: (1) length and time for discovery; (2) use 
of three arbitrators rather than one; (3) kind of award (findings of fact
and conclusions of law take longer to prepare than a bare award); and 
(4) experience of the arbitrator to manage the process. Keep in mind
that even the most expedited process on paper can get side-tracked 
if the parties liberally agree to time extensions and permit other delays.

Be careful what you wish for. Parties may get what they wish for,
but not what they really want or need if they do not practically consider 
the options they have and the effect of their choices. Do they really
need all the discovery permitted under the Federal Rules of Civil
Procedure?  If the dispute is limited to royalties that should have been
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paid on a particular product, the scope of discovery would likely be relatively
focused. Are 3 arbitrators necessary to resolve a dispute which would be
resolved in court by one judge?  The added time and expense may not pay 
off for a particular situation.

Commit to the process. Arbitration can achieve expeditious, cost-effective
and fair resolutions for many kinds of disputes. Reaping the benefits of the
process is largely in the parties’ hands if they exploit its consensual nature 
and informality throughout. For example, cooperating parties can modify the
arbitration process they originate in an agreement even after a dispute arises.
Stipulations can reduce time and money spent on unnecessary discovery,
witnesses, and hearing time. Similar savings can be realized if the parties 
pursue practical solutions, for example, for issues involving confidentiality,
witness qualification and examination, and presentation of exhibits. Likewise,
parties can work with the Arbitrator to custom fit aspects of the process 
to their needs. In committing to the process, its importance should not be
overlooked because of its informal nature. Preparation from beginning 
to end by both clients and experienced counsel is integral to the success 
of the process.

Even though arbitration permits the parties to custom-craft the process, before
signing on the dotted line the parties should consider specifying these basics:

• That the arbitration will be binding (as opposed to non-binding) 
if binding meets their objectives;

• That judgment may be entered on the award;
• The issues they intend to have arbitrated;
• How the proceedings will be administered (The parties may adopt the rules

of a well-known ADR Administrator (e.g., American Arbitration Association)
or adopt those rules and modify them, or develop their own rules);

• When and where the arbitration will occur;
• What substantive law will apply;
• What procedural law will apply (e.g., the Federal Arbitration Act);
• The number of arbitrators the parties want to decide their dispute 

and the method for choosing them (Will the parties choose their own
arbitrator or will they choose one with the aid of an ADR administrator?);

• Qualifications for the arbitrator(s) because, unlike litigation, parties 
have the opportunity to choose their decision maker; and  

• The type of award.

In tailoring the arbitration process to meet your objectives, there 
are many additional facets parties may want to address, such as:

• The use of non-binding alternatives (e.g., mediation) before 
binding arbitration;

• Whether claims by or against other parties are intended to be arbitrated;
• The confidentiality of the proceedings;
• Apportioning costs and fees; and
• Providing for interim relief.

Insofar as the arbitration process is the creation of the parties, care must 
be taken not to create a monster. The parties should design and stay true 
to a process that will best help them achieve their business objectives.

******************************

You have choices and we’re here to help you make the best ones.

Harrie Samaras
RatnerPrestia’s Alternative Dispute Resolution Group Leader
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DEMISE OF THE ADVERSE INFERENCE  
By: Joy Mulholland, Ph.D.

RatnerPrestia specializes in patent, trademark, and copyright matters and realizes 
an obligation to keep its clients, and others, informed in those areas. The articles in 
this newsletter are intended to provide only a brief, general overview of each subject 
and are not necessarily the opinion of this firm. Nothing herein should be construed 

as legal advice. RatnerPrestia recommends that readers seek specific information 
and/or legal advice on particular matters of concern.

Insight is published by RatnerPrestia. The firm welcomes your articles, 
ideas for articles, comments, and suggestions. 
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In September the Court of Appeals for the Federal Circuit issued

its en banc decision in Knorr-Bremse Systeme Fuer Nutzfahrzeuge

GmbH v. Dana Corp., holding that “no adverse inference that an

opinion of counsel was or would have been unfavorable flows from

an alleged infringer’s failure to obtain or produce an exculpatory

opinion of counsel.”  No. 01-1357 (Fed. Cir. 2004).  Earlier

decisions contrary to this holding were explicitly overruled.  

Prior to this decision, patent litigants charged with infringement

frequently faced a dilemma.  If a defendant is held liable for 

willful infringement, it may be liable for up to triple damages 

and payment of the plaintiff ’s attorney fees.  As a defense against

charges of willful infringement, accused infringers could produce

an opinion of counsel representing that their conduct would 

not infringe the patent at issue.  If no opinion of counsel was

produced, an “adverse inference” was raised against the accused

infringer with respect to willful infringement.  However, if an

opinion of counsel was relied upon, privileged documents used 

to support the opinion became subject to discovery.  

The scope of this waiver of privilege may be very broad and,

according to some courts, include everything related to the subject

matter of the opinion of counsel.  Other courts, however, have

taken a narrower view and hold that only what has been conveyed

to the client can be relevant to the client’s good faith, or absence

thereof, which is the hallmark of willfulness.4

The Knorr-Bremse decision relieves accused infringers from 

having to choose between an inference of willful infringement or

an absolute waiver of attorney-client and attorney work-product

privileges.  The Court determined that it is not appropriate for 

a trier of fact to draw an adverse inference with respect to willful

infringement when the attorney-client or work-product privilege 

is invoked by a defendant in an infringement suit, or when the

defendant has not obtained legal advice.  The question was raised

as to whether a trier of fact could consider whether or not counsel

was consulted as part of the totality of the circumstances relevant

to the question of willful infringement, but the Court found this

matter to be beyond the scope of the appeal and declined to rule

on it.  Finally, the Court held that the existence of a substantial

defense to infringement is not sufficient to defeat liability for

willful infringement even if no legal advice has been secured, 

but may be considered with other facts as part of the totality 

of the circumstances.  

One opinion that has been expressed is that it will result in 

fewer requests for opinions of counsel or more candid opinion

letters that are written for clients, not for the courts.  Others have

suggested that conscientious and cost conscientious clients will 

still require opinions to help immunize them from the many risks

of possible changes of patent infringement.

[4] See Rhodia Chimie and Rhodia Inc. v. PPG Industries, Inc., 218 F.R.D. 416,

2003 U.S. Dist. LEXIS 18674 (D. Delaware 2003).


